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[How to determine that whether the General Manager has the
actual authority to enter into the Guarantee and Indemnity
Agreement on behalf of the Company under the Peruvian
Law?

--In the Matter of An Arbitation Regarding the Guarantee and
Indemnity Agreement Between Claimant and Respondent]

[Ez&EF, EYETINEREUREITENRE?
~-FEB RE SRR ERIEAF TG RUSEE]

[T F, W= E B IEFRIER
- REMBR AR SER B QTR F R NIGELIL 5 hE3E]

[BRIEEERITERE?
~-FIINRRR LB SREINEZRL QB BREEEMU S hEE]



i

|

1[[13

HEOHRLFERUEBITFTRUEAR, £E —F K B
fLsEHER, REEVWEREER. SR SRt EF AN HIEE, #
E— KRR ENFEE W HEXE, AtREZFEARENT RN
R REEN 7 . SEREKTSMBEEN 2K E AL, PEEI A
BEREDNA T SFR, ERIEXNENSHENRERN, BEInERFR
KRB IEERE ZRAI XUk AX

MEELES, LERK EXFHRAERT, PEEfH LB E881R
WAER, CBARE, Mith BEARENTHE RG], HE(HE S
EEIEBEVEBRAE), FULSR RO EEIRERGFHEMBERE.
BLEYIEREE MHEEERERFZRIEUL . 5— 1 RAIE
KIEFRFEAH, REZVERS R, IRELHAEEEEBEESEXHXE
R HEEMH LESEHAE, XMETHRENA. ERFE I SLRF
[ B RFIR5, AT AR B s W ) SEfR A AR XU B RIBE ST, /9
FEHEEIRHINENEEREALN S, ReL BRI RA D
F BERAYRIFRERE, M5 | S B SRR R

EANEBNZ, BEAmE I HERME, PEIEfM LESE0ERT
SlET XY “H N RR” B B L BRI E W KFLPERIE R B AR, HIE
RIXBATHEFNFR W, BERATAERZ 2V MBI RN ERIK
i I SRERER S fhRithik s, R AREMBERFNNAE, IS
WERRNNASTHEERERR. XR—MESLEN. RFHRK



LRV LR XU

FEEIHE, R—HFREE. E|RSIMERIKIE. REEMHE
NHFEEFRESTERBEBFFWRRNINEZ —, N TREXR, &K
MR 5HENZ RS ESIHER, WIET THRFEEI M “EH
A EIE LR EIRAE, BREH T I EERSE S LRI XRIR,
RoEAE, BPEEPLESEIRSEXLE. B/ ER L
BNSLEH BERFERNERSER, e B AMZERHN

17, Bl KE!



G TEEEHRERE LERY

[EXHFEEEREA, WA BERFZEFRF (Knock for knock
clause) W - RETHER QAR SEBEATMAENRS
EiHEL94U 43 fh 3R]

X1 [EAFEE] [INAFERREREF] [(MEHEKT K]

— HRES
RIEASHKBBANCHRENEXEENEYZIT(EHE

@), R EFIE AR T LHAMM, BIEANMENIEE 5, BYEHEE
REIIERREME, =L B WARERE(CHER)PNAER R
E%K (Knock for knock clause) SREFR A= EF W %5

MERFEFIRENE EASARMBIRNEXGEEELEHS
A, Bz dgE LIz ERHFRE—RERARESES. T 4R,

EMESR, B LIZRPRESH G, ERRE. HIBARE, 1N
ERERG BIERTECRERPITIERRTERR ERERNUER
RUSME, TS EARMERAITTIL IR G (PR EIA N, BB AKRBEESIEIE
BAtR R IE AN I BERN R EFETREHEERIR . FEREL
RYE, AR IR VERR M A EEE K R EH X7 R REAME (E L F1T
79, BMEEERR, FEFTERIR, BREFFMAR WHIEBEAN) 5
FEREREEAI R ARRBEANKFBEABREARFPITILE
RREFN FRARBHUEEHEE R ITBUEM R S ERENE
2o AL, EEEIA Y, ARG E RA)FRIKnock for knock clause®
o

P> 01




—BARERB

2020 10H, BIBEASHBIBBAMRCHAE JENEENEYE
ITGERERED, AEHRIBEAEREEMBETREENEYEF
WIEHZEZRELRFREEFTHRMNE, T8 EE92,120,000%
T0.2021F4H14H, #EBiEAMBEABMER IS A", FIfEH
SATEHARERNERE L. EEFLMBHR,

202148208, #EBAIBAMIRZY)ER&ESD TRMAR, HF
AR 1) BRIRVECE. M. Sl . RE A RHWHBRERIBTANT;2) Y
RYSRAR. SRFL IR AR ERIE A T2 375 3) TR4AR 40, R ENRE MR 1EHSIE.
BB L TR U R IR REE B RIEA R R,

202158108, ‘A" RTFRECEBEHIZEYEETERNE, %
RERENEYIIIRS N LSRR TER 1R, HHIER 5D Ao
U ERFEEHITIEN.2021F6H22HE6R23H, # XRMERE
MRV T EBIT 1 BEER 53 M EC 4 B2V o HEEN R ARAR E B Y&,

2021F6H24H, T AR mE MR R 1EEEN LA
ER, MrEmNEYMBIERHEEEHEEN THBEHREME
SHER LNV L ARERER, REARGRESHATE EK
AEE, N REEKTMRR—HTERNEEN LRSS TENE
HERZMN, HFTF2021F11 B R ZRREYEIEEFERECHE,

B AR PEEKRU T

(—) IEKREEFIBEARBEIBEARBEERS,424,900. 76Kk T A %) 2 (F1

02 <4




G TEEEHRERR LERY

BH2021F6A24AETEEZRENZ A LE, FIXREFEIHERTT
BR TR R RE) ;

(2) BREEBEARBIBANRERTHIZHMRIE YN HE
Tz #%655,424.055% TR (RIS B2021F6 A24ARITEERR
EX 2z H1E, MIREREAPERITETERFERRE) ;

(Z) BREEBARBBAZNEFREZF WM ERNDRER
imzE A, &1t AEm300,0007T;

() A<= fth 22 R4 FR 1B A 7&3E,

FRERHIT AKRT42,936,891.507T (RRyT/CZIZER1:7.05, 7T
CERIZRL6.7018) .

S EEFNERRMPEHESL
AERFEFWNERANIR(BRESRFERZEFRIKNS5ER.

BRIFSNANA KB BARIRRYHBSFHPFERNERNERLD
KIBHZE: (1) BEMEN A EED; (2) #WEIE AR R M PR AL B &
A RsHENEL; (3) RBIRAAEGEH/KMRIAR S I, R RAaHBEE; (4)
W ER IS AR XA B g REAMR Rk IRIB(FEARENERZE
H) (U TFTEMYURZR)") FABEZNFME, GRPHIREFZRT
Mo BRI AR LA B 1E A fe iR iE R STz i iR 1B 5T ¥ BYSY im
B AEPREDET, LB "M AREZ ™ BERIKIE R, RIE
(RIEE)SHB/\T2FNE, SFEA—FFBRITERNXSS, REHFH

> 03




POESER MRS L STEAIER R,

WEBBFANNN RIESAHBANERTER, BIBEAGEEERREY
BRPFEEYRE, LN Y B17#E, TNEREHBFARKBRERE.
RIBEGERER)E _F D F1IRITE, BY)—ZKGTF, EHAMNEIS. &K
YIELEM, BB ATNERKABANREEDIEEH,

HmEEINA(ERaE)E B P E21R 1L 2AREMENAERIE
£ (Knock for knock clause) ,— &I EE R KNSR T
TERBEMAMAEAZ BN RIARRE S EYIE = R B R A
MR MERERAABERE.BEZ, MEMASAEAZBAIER
CHREK, FRAXNFIER, MARMASEYEZ KR MESEIRNER
FS5HR, BIFTBRMAS ABA R R RTEFRIZFZRE LT EFEIIEN
B RS ARMBE S RNEX TGS B LEREETR, A E Lisk
NBEAHRE—REBEAGES . TUMER. EMEFR, T8 LERPLE
EithfE, ERRREHBERE, TN ERERZ . BEEXAEHERF
B RFEFNR, EERLEHRAVLIE,

AZR, HIEASHBEBEAZITHNERSERE “BIMCO HEAVYCON”
BIVAEM, BERNEMERRNEEIT T HE, WZEND KRBT B M
o FRLUS =GR WA 2 F AT B BEM B XM, FEEIN
BEFBEASEBPBEANCEERREFREANSRAS REEEN
JIN S 2B EEEEM BRI N A SEAEEAR . W
FE(CRERE MR E2IM=NE, SRINTESRE TS (EEEEH

04 <4




G TEEEHRERR LERY

51E 5% 281=R RN 570 5 WA BIF M4 THIT MR F A B IRAR,
F B NIRM T BB MERKMERNAE ERFTEFRINTE
F%E 8D HE215%, EXTUHFERRENDIE, 5587 (BEBEH
S1E 5 281= NI FH Tt
BWENEXASEHR, BRI EPRTENERERAN—M, t=2d
EEERTEN—M. EAIXERTAHABNAERRAMERMIE
ABERER, RE R —MEENE, BB E CHIT AT RAERENS
R, BRELERNRETAAMAIN @ RIE A A ZETRA KD, B
It 7 IRASERITA, BANZITHANEIRE, HiE A BERMIVIETE
MEEUSZFEIANNRRBAERZYMBEHPEEAETHEEALD
Ko
FRIEABRZ IR IF AN BAER ER(EEFRRNICE, “A" 68
218HEH B RE, TEXRTFHRRK ABLBBATEAGRIASRIE
T, AR IZEAARERIN;68228 EF07008T, g, K&l Bi5
ATEARHGRIETRIN, B BRF123088, BREFTBOTEBENHEE
iz;6 823813008, S SRBATIEARME S RIZSTRIN; 6824
HREFHRIR, £F0750-08308%, KEISHIEATEAREGAIZITT
TERINHIAZ B TR, T4 1310-13308Y, K. ABISBHIBEATEAR
BAASWIANGRIENE L ES TR EEaMAZRNABREYRELR,
HARERRELEMABENRE G HILE I, HKEFRIE A EHIE AN
ARRMERIHA A RTEDCRAF RO, WHEH R BMEFRN ALY

P> 05




BHILAZ,

(RIZE)BRBEAFUE, AREREEARIREMI F M~
R, BRFNERFRERAPFEARKNE B ZE) (AT EW
“CBRENE)”) BRI, LIUERR, SRR B EE IR R f
BT H&IE ARSEE R A SR MERMIEANHERER
R, HIE AR ERMRZE ST IER S BIAF] o B E 3K, WEER
RN, EIRK—HFHFEATEERFIHAPEERENERNT KD, ETIKH N
HAFIEZ TR AER, RIEAREFIDERARYMBEZHIREA, B
ABWIMAREEZIIDERARK RIS AN EYHBE R EFERNETHEARI R
BMEINERIS AFTR R E AR RIS A BB EYRES ED, FH5F
T3t P2 AR ARG R 3T AR EN S, RBIRABAEGEFKAZES R RS
A, WERIE AR SCEREAMR (R, UM EMFREE
PR BT i, (B FR 1B AR BESRSIEMEER K AR B A XS ST M) B H AT
REFAHENEERAI KR FERHIZE, MAIREN R ARER
IKGRE XY R REAME R L F 1T A, BMEEFELR, WEFEE
AR, BAFFTHAR (WERBEAN) EBEFERSHEEAIT K,

RIECERR) BN TIFRNE, ZEFUBRFRREMEMAANR
REASESMIREINNEME XGRS FEAZEBINF] X589
E, (RTEMREMERIEBENENE KERBLEN, ERTHUREM
BRENEEAFMAE AN B2, RIBZEZF A TEFNE, FREM

EEN+EHFMBEO+TAFHMEIN, ZENHMEFRAEHLZER

06 <4




G TEEEHRERR LERY

MEFER AEZRIBARBKRIBEABRESRPITLERTZERR, T
NE WS HREZEZR ITECENRGIIEMERIFRIBI. A, fhaE
AR, AR(ERERD P ERFTERFRE M MKIBZFRUE, 15
AN BITAERYMBSHSEHS Y8 XK R ENTERSE,
BRI AR RERLIE A4 FR 1B AR HIELR,

EEFIFERREBIBFANR, Y ZFRLRETESBH T, 2R
‘NRERERYINBSREM BT, TASSHEFLZY), MEISER
S XAFBFHNHEREFBFSF RFIBAXUFLUART RISAEREEHH
ik “RE—XME RS, EELIBLZLENELEXN YT,
PIEX R REEEBER

PRI, hEEIAN, RIBE(EHSRDF B OB LIFAE, "HY—
ZE0F, BERAKANIRE, TIEMME/NEYRERARANEEHTE
MR EMRERK, BRRE, ZAEH TS HEER ITEUEM
FY5& B 1 L E AR IF VBT . 5 L EIBY, iRIE LR B R SR &, AT A
Rz AR % B AT RE RS SIS B R — )i 5k S R B AR £ 37, T
ARAMAFER IRBFBANNNRGEYIRETHTBEHMERH
K, ZIR B ERER—(ZRER) M TR R EMBSREREMN
RIIR. RIFZRRFMHME, FIEANBITAES EZYE XK
Ko

P> 07




o, BRI X

KET W HEASEXTBNEN, ERME R FESIRMHE
BizhiRss, IR ER, HREFTEFRE BB @B R A5
RS MNERG YIS, BEYZS & BN E 2 (ERLAZRYIEAR
HEL, Bz PFEX R FEMEYEmAv SR, EItbEEL
THME LW ERE, HE—REBFSHE, EAFzRERPETR
E—EoMNRISHRFR, MXEFREEFES—REFESEFH
FRNABE, B R REE R AR IEN BRI IZR, FHTULBRELTES
IR EE, URFHTI SEENRE MR R, AR EI AR, BRITET
B SEINER, PRELERXETERRENRRA, EREI—RY!
IR, BERARERIEANIEALES MKIELFRE, DUHRZER
FHWHIIRIENR, BiEFH R ENRE AM PR EREESZPIRE
RBIEERSRRERNASETE -7, LHEARFRAE ML ES
PR TE i, N ERATIEM T RSHEE, EXBEEAHGE
Yzl B IR RN B WA ER . B FX— 1T Az = W A4S 5R 1%,
IR B S REMET, F55ZHE T “knock for knock clause (XA E %
RIEF) ", HETLHTZEA, TV —BUATRAREREN, =
BIT & B EFRELD, XARFIMARXEES RIERHF—RTIF
T PREEARHER, THInEXRE —REBFEZRENTA,
BRMBELESRMHFIELE, ROEE T X—FHIN, BRITWL

08 <«




D EEEMHRERS LB
OSEY,  CHINAMARITIVE ARBITRATION COMMISSION SHANGHAI HEADQUARTERS

< o

SREHTREM, AT LUR AR EIEEE NI LIE T 5IERIER, 55
W7 Bl MmNt mAI S —

P> 09



(el tHisz=pI5)

[ZEXEULS P, BEFERFEEFRER?--EIARERQ
Bl 5 RN A GIB L Z A KIE G 4 s 5]
XA [(ZREE] (SMNEEZER] [FRERE)

— HREE

ZINERBBAZZ T (WPRIRS DI, IERBPIEANFEI
ANRHEEYIRRS.20165F11 8248, H#ABEA L ZERN—F
HYEMEARRBTRRS —HRBELAEMESRMSBAR, Y
REEHRIBAEAEYRIATERARINETEMNF, BUS 71
KRIEZR NG P IBARE A IERRBEREUNAREENEKSR
ERRGIF EF N HFEH R ARG E A AR ERER &, 3=,
W73 HE AR T AN AVSNENE TR, BIINZERER I AR T
EREENAG, AN REERERMFRE TR PEARBICH B
ARG EEN, 5ABEER, BN, Fiz AR X FZER
MV WA IR AR T MEARSMRINER, ANNEENERRE
PR fhEEEIN N, IRIBAPEARKEMEEBEHZ) (U TEM OB
E)) B—AZTHFINE, BEFERSIRBNERMEARERN
HIRM T MERERBBRIRRE , (PEELE NG ME, NI
BARBIEEERBIERS, RETHKEBFARENINEXRS D
HIR I, BB E R IERIEMZER(<AN e ZETRE>BE RN (KA &
SMELL I &7AR26/58) , AR IE A BN E KB E ST ERS.

10 <<




G TEEEHRERR LERY

P> 11

—BARERB

HIMYFRBREFRBEERABAZE T WRRS DI, £9
EWEABARYFRT NREFABRMTERN I INYIRRSS, R
BENFELAZERM. XE. BEBEREAETINEES EIE”
MUFERBVFEREMIN B YIRS HARS . (WRIRS IO ENE
MEAE2015F6A1HEE2017TF12H31H1E,

20165108, YFATFABYRQABRERKHRAIBEARKTBE LEE
EHRT2HEAERNAMEENENMERZ R ZHIEHARS.2016510
R1ABEBISEAEARBZADRRNREER T IREIRRICHH A
RS, REMAZ L L SR EZYEFRMET R RN LEEE
BITIEREMEARSE, 2016511 A EIEEHMG, HEZRHATNA
BA(IFAFEEHeLE T ®) BREF U TAYEESHE LI B RISA
AIFfBNRER I REME ABRMMNEARRTIESHE LI 2 R 8 e
CHRENERLRBENZLEZT.20165F118248, RETETF
ALXABELLS QRS —HEE LA EMESRMSBAR L0, 7
KM, HMEE/950,019.285% 0. RIBFIIZ HAVIR RIS H, T
YR EH3,960F 5.

YFABBHIBARRT Yz, IR AZ—=RYRQARFE], K
FRizESMNFELOZ 2B LN FEzaS, REEE B
201658 1H00:0083 SN E b 7 [Eite EREFR R TR AEFRAY L/ th & B9

zhalo




(el B pI5E)

2019F6817H, BHIFARIBRMRERMBYRQAEINE{I50,019.28
ETT. RIE AMGERS IR IZEN,

2019118228, BB ARKRLAYRIQARERIMEMK IR
ARIZRIMER, WAAITE A ZRMRAELRIETR N

FRIE AR B R fhEE R0 T

LIEKER WA AMREHRIFALFH1K50,019.28 %t R HAHMN
AR (K& AKT344,832.927T, #2iR2019F6 A 17THFE A RIR
TRERVCRPEN1E T ART6.89407T1tH. I 2 H2019F64
I7TEBHEERBIBALGR M ZH AL, H1tE2020F7T810BAA
KM 15,367.005T, HH, 201946 A 17H £201948H 19H Al iz iR+
EARRITAHHESHERFRITE ;201988200 202057810
AEREZER P E A RRITENEERITEIFE WFEROAHBAIFER T
8);

2. IEREREEAIE N AR =P A,

S EERFNUERRMEHRESL
FEFEFWNERNRPIBARETEERERFIREERER.

RIENANRN RIERECERE) EEENME, WP IBAEANEET
A MY ei2iEABERE, ZEAFNERFIER, BEMREZEMR
MEBAIE N ERAEE BB =M RARS M) F 13554
RAE " CHERGRTHBEREFREIESSE TUERRIARSS

12 <4




G TEEEHRERE LERY

B, HEER TRIAEMNENNEERNERIEFE, AL, siidi%%E4
R FZS NN EERPFEE, WPIBATIRS IMEXEETH
I N REPREN BNMEZE A IMERER, Big ARRHNME AR ARG
BLIEPARA SR AERFFRETRRARICH B ARG G
B, AA B RIRER, B, &iz AR T EREBIHAT.

ATFREBEBARKHMEARITNOEN, ZERHNEHAEAZES
BERNNZEZRZEREAEFRBBAE I ZRITERNAHRES
RRFLDH, XEFT VT X T LY BEAEREZRNE, XN T&
REAEREE. A RINBRMEIEIRE RS R MEKRN
ABLEER, BRERARREHEMAFINMEEZRTHRERR
RIS AR EHBARIERIERR  EREMERERAIGIFIREE ATNFEE
PR, AR FRABTRKRRE S M IREEABLAIE N ER—E0 A
B, AABVNRER, AM, ZRERBW I FFIRE, AERZZI
M 2B RMER LR, NA—RSERITDNARR, BFELR
E SR, Rt TIPS, R NERPEER, i, 2=
M5 ARE=HE KK,

WEIE AN IAR  BIMER RIS AR RERBIAE FEAE—ER
MRS ME, BRAREMIRIRS IO B 13X F4RZEOTE, W TFHREFE
ANBESRE, MU REYRRizHNEEAKRT24,159.657TH
IR, X =R ARSS ORI RE o

BIMER B IBEAN S RERAN 2R, RERESNKZEXE

P> 13




(el tHiEz=pI5)

BME, AXZPHBBAFANZSAKIZZE ANBERENTIER
N ARIEIRIA & £ VG R X R Rt VAR AR E, AEZFERINEKX
ERRITHER, BRI ACSKREHEXEE, HAMENFTERGNE
AFr4.41m7%, ALk, RIBAZEYNEEREL THRENBEELRERZ
17,463.6107c, MABEANBERELRITEHETZE12,9365% 7T,

X FHIFEARKHFIRS, B ERM G ZFHIF AR

LBERREMRSBIAVIAE, I0ZFRBE[36]E[38]ERFTR, LZIH)LFRAL
/a3, ZIBAT RFIEAZ RIS, BUAE N EIEARZBAVIEEHE
Eb W B VBN AR FZ BN 3T I0FMBERERTE, Fr Az AT
BRI RAERGERREMEHECEETR THXIRS, BiREPAFED
BRARHIER, EEERESIIFMMEN “EIEF REEN T
TEE ANRESREREUAI2SDR/KE” . IRIEMNEARFIESHE LT A
RYER, R ABRUES I NG EE R LA ERSRERGIHE SHER
ME S ERRFIRAERETRE.

PEEAN KECERR)F— AT AFHINE, FREHRRET
MEXRZERNARZRXE, BERIERMEBMEEZREXRT AR
B S ERIBIAR R ERME XTI, BRI ARBRIBEA NG HIERR
MNEXRBIERERIE FHIE AR TIEHEL2 “CanLIuh{E 7 R E %
W uE T EINEXERELBFIRSE (82 AR BABTRIRIE) ",
WERIF AR TIEE2 “INE R SR MV ER AR K AR F R INE

14 <4




G TEEEHRERE LERY

AEMBMBANEZRE RS (E2IBMNEARE R BHFIGES) 7,
i ELSR S AR, BIAR RIS AN ERUESE2RIUERR ), BIRR R 1E
KB INE R (<M BN ZEWE>RE AN ) (KAFIESFHE bL I &AM
26/58) . AL HIHERPIEIZ A RRLA) EEYITEIIERIR T 5
ME, WEIEARBEARTIEEHE LT & B AR E AT LA E KB =
RAEMRE ARIE(<V BN ETEZ>BIE AN (KAFEBHE LI & 7%
26/58) B3ITHNELI0FHIME, IR FETRNRERFNET =R
B AEE4.41MNTT. SRR YR BEHASZEEN3,960TF 5,
(Xt 4% B35 AR IB = ST EPREN /9 17,463.6010 7T, ERLS R IR K
= #E50,019.285% 7T, EIt, KA IE ARG R EZ TN LUK ERER
7R, B1917,463.6010 7T,

g, AT X

AZEEEENIRER, FEIIREEERINEEZNE R,
ERKRERIINEZRRE I FEL BNEEXENNEARNZ
NEXKIEERBAE LHGEHRAUREZELLY, BEARNE, LEHEHESH
INEEERANER IR P INEA T, SNEEEPRRIEH AT W RE
KECIINREXRZEZRERZFETHFME, PINREXZEAIN
ECEE, BARZR PEVARETERIXER SFEEFERI
EEER, N HRMHZENER. (PIINREXRRZZRERERERER (2
I HECEERFRE. ERGR.ERERANERESFHITT RS

P> 15




(el tHisz=pI5)

M ARXRMHEESRHINEERMERNZEZNIEAEE —ENT
SEfEA. B, RIERECEF R NMERREAMEXNER, FRIE
WA HEARENMEAERNERHIN T HNAINEER, HEIN T
ARERH BE—F—RABENSRELEN R, BREZHH
E I ERBIN, FlIEPEEREIES MR F IR, ELL T
BOMZERLTAER MEWAEREE T RINEDERIER, TEEXRIF
BEGENmEMEN. N TFRXZEZREMLEMS, TIE2 MR,
IR A RERR. &, SN 1ZEER S EANKERINEIZN T Ak
BEZ), R AN GERANSE, L HE T, siRRKERFNINE I, 1]
AR KETELBRB T L R EFRE, B EREER AR OE
18, IS E M 2 BKAYIE R RO

16 <4




G TEEEHRERR LERY

[FEE ST B LI E RV AT AN , ZIBASTIESCE AR E?
-RHEYR LR ESERENE R SRR S RH S e E]
XHEiE XA (eEmich] Az AREEE] UaRiXs]

— HAREE

RISASHBIBEAZITIREMRSGE, SERPIBARNRIBEAR
E—HERNRELREEGELIEHEBARMER R EYHEY,
FRIEASHWABAREBASATEEITAURIEM SR Z 81, 8d B FHR
%, SHISRBRHGYINEZHERA, BLEREE, B 6 EYH
EEEMRE L. FNERIEAZNK, KEIBAERMBIGEEHTRIRE
ENR o BRI AR L E KK R 1B AR R 35z~ ER S M A Ko
WERIBENINA, BIEASSATNEHEAR TN ELORIINESREFR,
FLt AR R IE A& B X SR ERIE AR TN W5 e L
HERE LREEFINAET ABENBERETCE ™ EF W PRE
A, RERECERR)FA+T=5F—FME, Kz AZE LEH
52, M EREFEIE AR Y, NE T SMIEHRG, B TSR RER.
TBUEMBIME . AF=F, WEBAIBARSHFIBEANENRESEDINMER
BR6MF B TRE 2 L#ITEH, A BEHWKET D FILIERRERR
H LR RMHEMNFTEMBIRGI A SR RENENR, B THE
(BEA) X TEHMREENNE. XN FREEE, KECERZ)FA+
ZHRB=NME, R AERMERFEZYEHERE L, BERYER

RERFEBRRW, NSABERZ T BAREEZYHRER I, BH

P> 17




T RETT 2 RFHFAIFEARIBE AN R ER T,

—EBEEE

2018F8H2H, Atiz—#EM MR F TR M, FIEASHKEBIE
AZITHR IR SR (U TEREAREE") . AR AR BASAFEARK
RIEAZE RELRZEGE, WPBARBPIBALECRE, BUERE
BB HEIDLENEREEHERZZM TIZEH, &RLE2018510
R10BrBAERYIEEELHHEBARME L EY, ZEEZ#tE
BERYISE, FBEASTEARBFIBAREBEANSARIYNEMRERIERE
IR SEHTEFRLE, REEETREN.
“‘C’R®T2018F9R 11 AR E M B BH T REERAES, FIF
ARENEYIEHRIBEABSATAZNBFHFIMNEEERFREH
HYMELL, BRES . EE. KESNE AR AENEFRARE.SAF
REWBBASHNRBASD ZYEERHERRLIZH. 2[FHRE
ABSABAEMAGERKFIBAGFLES, ERLKFIBANAKG6
MR ETEARER OB 158, 19T EY 2 EMG, SRE
EAREBIBANNEAZSR T BEMRER, BREEANEEBHE, HI5E
AATEHSARMEER, ‘CriTFRABRESHERE,
9B17H, BIEAMSATI R FERFFMHRHE C IME L
RYSTHITERR IR EN TS, R IR M FR B A AT “CT 3C HE S IR A EN 51
HYZE %4 75,0005 7T,
2, WANEIRRRHET C PR _ L6455 YT H N E

18 <4



G TEEEHRERR LERY

T, WHRIBA—FER T HEBNFINKAYER 2 (6 MIRE 4 K E )
MENGT BN T EEBERINEBRVRE 191 MIRA AR E D)

“C"RTIR19B S AMEE, R A6 ARE I RIEIH T
B SR TIRA208E ERIBARINEENB " L EEER
i,

2018 10A 130148, “B"# M “C' 03T E L EHBEIAR
THEBRIRLH LT T,

REARHEIE, Hi5AEBR T 778,820.23%THHhik. HiEAERT
AEFEIE A T 15ELE43,569.37% 7T, i AH it AR E &
79822,389.60% 7T,

FRIE AR BB R0 T

L ERIE AR EIE A MG R515£822,389.60% 7T, R IAZEEIXI N F
MARTALRE, RREH2ERTEBRLFEFOLHHNERTG
wRNFERHER. B2018FIR 16 HEE MBI REMZ B LEF S,

2REFIFARIBAZ LI PE R RIMEE (F1115,000%7T) KE

fthZ2 A,
S EEFNERRMEHESL
AEFEFWNERABRPIBARTENE IR D EYIEHERE LUK

WERIEAEAFEE AWNSFEER R INARE,

FRIEAIAA:
(=) WEBRIBAE B AR ERYERT CMRE LIITA, E

P> 19




RIBERN, SRZ 5 R EIEEFERELK, EAB TELI1T .

EENEIEZE, RFIEABZBIZMA NS HSRE, BYINEH
TR E. ERRIEZFEHRIFEAEBEKE B ANRINCH EYIRERTERE,
Itb, W5 A B I ELRMAMBRPIAE RIS A YR ERHT "C iehife
RV EEE R P LL, R E AR B AN Y= e Aa A AR I RY IR
%, BIFTERERRNKLERERN,

HXEEGEBRR)BET=2FF—FME, Kz ATRELE
W), N HRFEIENEN TN, HE T EMERA, REFSEXE
BATBUAMBINE ", ZREEAFERNKEF B AR LR E LEH
IRV GRRR, R SO B E A MIEERBHRBPISE AT C iefieE
EFRHFCYTSMEBROIE R EREATBCAAIME

KECERR)BOE+/\FHE, Az AN ZEMGERMEH,
% RE. s VRERENEREIEEY, SRRFIBAZFRUR
BFARAECRELEHEY, RERRRH REZEZIHMANEFN
BEYIFTSE, (KBS AFEREI X,

(Z2) WERIBAFTIB RN A EM 6 Yz E MK, K
BAMXHEYINGRTZENZIEZEN - "RIERE(EEE) S
A+=%B=FNE, HKPRIBALTERBBEIE" M RHBHAER
BEYNRTRAZUSEE LT ZRBRMAFITIAIT, TR RS
ATHRAIEREEEGHERIE NETMBEK, RZFLRS5EE
iz, TEEXR(S,

20 <4




G TEEEHRERR LERY

(Z) WERBARLHRBEARBHFREREMEXERANSERN
EK, AT EFERSEZEZNE,

AT EEHRRE ST & E IR B B 2R RYa R E X,
AT EERE B RARFIBAREERNBERLT, BIEAR
KRB R EBEMETRE, T ERBEA TRERER—FEATERE,
BRI IS ARL, RIS AEXBEAAGE, AR LR E IKFIEARE
MBEAZ HASIE, RZFRMEREKIE,

WERIBEAIAN:

(—) WA EZRFUREM SRR E S EEZYH IR NITH. SA
5]2018F8 A1 AL FRIF ARVER B F I RE B REIFAEH,
BREXNAMEHITHFDRAS, MIFELIRNDEGEF AL,
WERIB N RB BRI X S RIER A S H TR,

(D) B BBEMHEYTEMARHNRRATEHTHEIBEARA
PRERYA R, BRI NNELRBERZ 7 5%, 88 TF5h £
R, X B6HMBERYHNKEEI T RAFTEANGYERRKE, B

RYNEXRED, FERIAFHEREWTEE RIERECERE)EN
TAFME—BFME ARG ZITHAREREE, B AN S
RIEEAEITRFHRNGEYNEE KES AR ISHEFEEE
R, RFRIB AR E, HEAIBABNIRFEREH, 56 MRt
EYHITRREECE

WREMARBENUG, BRZOEE. ARTHRESFNIE

P> 21




BRG], LR RYRE TR NE L EHF R IRE R FRIFTEITR TS
B —E, HESRPHAHITRARE, TNREIBTAFHREIB LI
M55,

ERHARINIRET, HIEARKHBINE R, TR EHER
iR EREME T H = IMAMIER, EREXNREE, BOXEA AT
K, A THEHEAZR 2, fBRREEE,

(Z) BB A THEBEARRIR6 M4 YR INREN S, H
FEEABEIIUBERRIB(EEZ)E L+ —FAE, REEB L

KYchmSRNEIE 23 B EANE B, WHBEAERBREN
AR 2, BN G EXN R KRGS RN ERNE G EOHT 7
. ZE BRI H AR B RITRS, R EaEANEKRIBEATLX,

() BfEAE AEREHAE, HE(EE E)MERET ARTEN
[RF R R E IR E T H R EH T AEIRKEERIR, FIEA
FRBMYRHET IS T 28 A, EATE F RS ANRERETER,

KT B"##EM675,0755% 7T, ZETMAER S, FI5 AREAE
MR AT S T AT IZ6 M YN SN IZIZE NS,

(B) FIEARBNEHMEAH B FRKE, @RFIFAZKE
B R R IRE.

15103028 F32,5003% 7T, tRZ 5084l 2B A B IRIE. 55—, W
RISABRBITREXS. £, B AR ERHETAVENKRIE, &~
SRR EBENNINERF, 2B A RIKE,

(b 7

EJVIE)

22 <4



G TEEEHRERR LERY

2. B EIRYEE F26,245.235% 7T, IEHETR Z B 3514, TR UERASEPR
B& %

3.549%54,050K TTARSEPR R E, KB ERMELMKIE.

4 FINKA SR T75,000% 7T, BRIBEARRHER, XEHKEIF
ARBRBEX, BERFEUAEE,

5.2ImE%, TERHERMKIE,

(7X) BAGH S R WA INKEN S, BA&IZ AHTERNX SR
EFMBRIEERE N

AR ERIRER, FIEAHRR LA EYIRIZIZSEE, EX
WERIBARBRET FIEAECRERE —RIEX G T RENESN
£EIETR, KEERIHREEEH,

RREI N6 R ERE ARG N T 155, WIS AR AN
BREEM, A EEFMET RIS,

(£) BEMEBHRFEER, “B" iz M YT EERHE
A EH 5 ST AR R 92018F 10813 H, KB “‘C" iz HRIFA
H2644 52 E 2B H 52521892018 F 108 14H. Ak, A7

BB ERBYRER , BB 6 RIR 53 R IR R AT RIEHZ , B 2k

BHERRIIEIR, 58I XK. Ellt, BFiF A EKIERFLITETL AR
F LR,

RIEFRIBASHENSE, FIEAREREE2018F10814HZA)
EFEMMITIIEAM, MARERSHENEHEY FEARBS

P> 23




(el tHisz=pI5)

JREA, X757 AT EIEEM ™7 L, FEE RN REE T
BIERRMARAIZ X614 534, KRR BB IR X 55, = £ R 28 FB R 4K HP
BAEIE,

&I

AER, SWPIBALMBBAREBNEY AT ESLIEN, HKEH
BAREANLUKIE(EEZ)F—BFHMEEL T LUKIE, (BEKHF
BAZBRIRNA YRR TAEBRRL,

SREIE2018F8H1H R AR BANMBMAEREREIRNER, B
HARNAEHITHRVEERS, AR HAE LRI EREFKo
I, WERIB AR B GRIX S HHRIBEANFIBE YRR TR,

hEEIAN, REXECER AV BT =ZFF—FNE, KB AE
feE EEHIY), N SEFEEANER DN, REFSIIEMRE, HERT
BEXERITEBUEANRE . AMAZER, WERBAEBENRFIE
AFMRENEREZYEH TFHRRAX—ERNIERT, REHSHIE
AZREEDNMERBFAEYETREZ L#1TEH, #EH
MR D FILERAERE LRI R YT EMEBIRIHT S
RERENER, ERAER T (BER) X TEHMESIAIME,.

HEILE, REEIA N, BRERIB AR R RV "C R RIR &
TEBNITH, Bk TRE(EEZ) X TEHMRESEAINE, KEIBA
RERBRARHX—GEZANGRIREY), RBETEMBITRHF
BARENEYRRBOEN. 2N ANEEE Bt Z GEIN 53,

24 <4




G TEEEHRERE LERY

¥ pRiELY, RABMEN AR RE, BNAOEBERBEANLLEREZ
FRKR,
ETEMMKNEEREERERFBEATRAEZYHIXS
ZE, PRI, TR BEI NS R6M4 Y Efr LR IS HF
AR ERREDERENRBRL R MPBFAXRTNAENEEE
TizhERE, BN ERXSHEK, RETERE,
BEFHESENARFERBITSERRMNKETRABRIZH, i
BEIANA, RACBRR)FAT=FF=FME, REAERMER
YIERHAERE L, NESYER KRN E RN, NS hBERREE, B
—EFH AL AW EFIEARERB & R ERVER KR RIEKE(S
FEVE—BEERIAE, SZEA—FARBITEEXSHERITER
XBARTENER, N HEAEBREEIT REAMIE R E B ERAF
EATE ARRIEAFLR I RM TMEHERE L, K2 BT
BREXS, BNABRNERTRE SRR ARZRX TER<H
EARENERZE>FNEMNNETIE), RZHBITRIBARSE
LN RFBUDES, SRBVEAR. AR SEREMRZEEM
ER, IUERRZHRIMEARZE)FABE/NT—FUE, SFA
— A RBRITESHERTHES AN EAE, REGSHIERFSES
B8, AR LUARERIBHE=ABKBTNER ATFERER/\
T—H%BT(RZFHR)FIZIKHME, B A LIER T AR 4ELL, (i
FBEIAA, RIS ABNETHRRBARTERZYIEHTRENELO1TA,

P> 25




(el tHisz=pI5)

BREABANIEBRHE=ZABRETSTHEMBER PRENST
WERIB AFMRE R "R BLEYIRER KKEINE, i AT HEE IS
ERE R ERF T

A, BB AN B REIEEIIREEMZITHEMEEZEESHAEH
BARTIDERIERIHBIBANER, HBRRISEEFIFAR
BR1TAME "B RHNGTRRIA B ERFEE.ME, B AKRERM
FITHMN TSNS E, NIRRT A EMRIZ Y =64 YRV E
M5 EE M. X TEHMEE, RI5EARBAB X MRIEMER 675,075
7T, ERFBANNZETIRTE L SENHHNS, HiRX T B
RENAHBYIEE N LAERR, BRiE A BERR B EMIIEREIT I F AR 3K, H
Rigt, RSBEXRIUBEIHIETRS A (B ERR) RTFyR6H1eh
T, mLN AR IZ BRI IE e 2R A S I PR E X F X —F KA T
7, HE(SRZE)BE—B—TNAFWBAHRMRE, SZEA—HEIE, X
73 R 2R EVE SR LR BV K, 2B KEUE S e ik
KBS, AEMT KBMAE KRB R BN HFAIENNESEARRR L
PR KMZ SRR, PREIN, RIS AERERER6F
MR E M SEMEFHRFIER, FiEAES YRR BERBE
AR Lkt EH e A AR MBS, Rt fPRELE
KM= HIB AR E K,

GZb, ETHPBASROEEFEZIIMENSRNER I RETYE
HTREIEH, BRI ANAEB -7 BR15 AB1THERAYZE Ao M

26 <4




G TEEEHRERR LERY

BABEERMBITHEHMZIEEESRKEABARITHE. TAIEAE
AEMEHS R RYNLERS GBS ZTAMEFELGEH
HNEEFRE, XTI AR h, WHEEHE —ERNRE KBS
RV EAFIFEANISERQTFRNIAE S 7 BINFM XSS HBRF
SEATENF BTSN I ERBKLERRNBVIRE, (HEfE =
E, A1THEMEEA675,0755THFAIBE A#&E472,552.505% 7T ; W15
A738202,522.50% 7T,

g, BRI

ARFNERET I HER 5 PR — SR RIE
M2 EEZOARNRZFHIDIIRSG, 2024F 2 FHE R B8Ry~
APRBFBRHEZESBRGEERAAEGSL, £3X90% A LRIER 57
ERHFEEL BRI ALLEELEERI S ES5 2IKEMILHE
Big. FRMHEA LFTE, AFEEXREENATER.AEP, AH
EdlELXEEISMARRIE—N K, Rt FEEMERNISH Y
ZMEERNE, REHD ISR T ALY 15 L EZYIEH I, it
HEENEHBEE RN RARE Y SARAEYIEST B X2 A
EAAED, SEEEBMY, AEFEZREASEEAEGREHRFEILY
E, BRI MERHARE L. ETRZANBEIETEE, E(ER
FMERRRE, BANME A AREEENGER, BRIEFEARAR
HEFF&is NARERRTHRSMYSE, MR B R FIE ATE T I 1B

P> 27




(el tHisz=pI5)

SATHEMTE, WESRBEZITHNRK, EFEEBEMRG
R Ft s ETMES | T RECRZE)FBXIMEFLER EEFE
BRRFHEEIRES, BENRE T -—REBFEZRNEAME
BB AEMEEEER T (85%), XE(EBE A RBMENE
AT, ERT(RZER), EMTAUNHZERR,

28 <4




G TEEEHRERE LERY

< o

[How to determine that whether the General Manager
has the actual authority to enter into the Guarantee and
Indemnity Agreement on behalf of the Company under
the Peruvian Law?--In the Matter of An Arbitation
Regarding the Guarantee and Indemnity Agreement
Between Claimant and Respondent]

Key Words: Guarantee and Indemnity Agreement, Application of the

English Law and Peruvian Law, Authority of General Manager

I. Summary of the Final Award I REE)

1.0n 1 December 2011, M as the Seller entered into the MOA with W
for the sale of the Vessel at the price of USD 14,000,000. Due to W’s
failure to pay for the purchase of the Vessel, the Claimant alleged that
Mr. E, as the general manager and Class A Attorney of the
Respondent, and Mr. S, as the legal representative of M, reached the
oral agreements that the Respondent guaranteed the payment of the
purchase price for the vessel by W on a first demand basis to M
(hereinafter referred to as the “2011 Guarantee”). In 2017, Mr. E also
promised that the Respondent would pay M interest at an annual
compound rate of 10%/(hereinafter referred to as the “2017
Indemnity”, together with 2011 Guarantee hereinafter referred to as
“‘Alleged Arrangements”). On 12 October 2018, M and other
non-parties to this case have entered into an accession agreement

with the Claimant, through which the Claimant succeeded to all the
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rights, title, interest, and obligations of M.

2.0n 15 March 2021, Mr. S, also as the legal representative of the
Claimant sent the 15 March Letter to Mr. E setting out the terms of the
alleged arrangements above together with a CMAC Shanghai
Sub-Commission arbitration agreement and asking Mr. E to confirm
them. On the same day, Mr. E responded to Mr. S by email confirming
the Alleged Arrangements on behalf of the Respondent. The Claimant
submitted that both corporate resolutions and Peruvian law
empowered Mr. E to make the Alleged Arrangements on behalf of the
Respondent. The Respondent should pay the unpaid Purchase Price
under the MOA as well as the compound interest.

3.The Respondent challenged the Tribunal's jurisdiction over the
present case. They simply submitted that the Alleged Arbitration
Agreement did not exist and was never concluded. The Respondent
again submitted that the Alleged Arrangements did not exist and even
if they did exist, Mr. E had not been authorized to make such
arrangements on behalf of the Respondent.

4.0n balance of probabilities, the majority of the Tribunal decided to
accept that, as submitted by the Claimant who has firstly produced
prima facie evidence to prove the existence of the Alleged
Arrangements, and in absence of persuasive contrary evidence, the
Tribunal (by a majority) finds and decides that the Alleged
Arrangements existed. Mr. E has the actual authority to enter into the

2011 Guarantee and the Arbitration Agreement, but he has no
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authority to agree on the 2017 Indemnity (or any indemnity which is
not convenient or necessary) on behalf of the Respondent. However,
since the London arbitrators have awarded compounded interest on
the principal amount of Purchase Price, it follows that the claim for
Purchase Price under the 2011 Guarantee will include the claim for
such interest awarded under the MOA, and it will not prejudice the

Claimant’s right as such.

Il. Summary of the Factual Background (B#s218)

5.The Respondent, was incorporated under the laws of Peru and
adopted its Bylaws on 16 March 2006. On 20 June 2006, the
Respondent adopted a Shareholders’ Resolution, in which the
shareholders approved the creation of a new classification of
“attorneys-in-fact” and a new structure of powers. Mr. E was
appointed as a “Class A Attorney-in-fact”, by virtue of which he
enjoyed the power to exercise the contractual power provided in the
2006 Resolution on behalf of the Respondent.

6.The background of the dispute comes from the selling of a fishing
vessel named “R”, with M as the seller and W as the buyer. The
parties executed an MOA dated 1 December 2011, in which it is
stipulated that W shall make full payment to Seller within 1 year of the
execution date of the MOA. On 7 December 2011, M duly delivered
the Vessel to W in accordance with Article 5 Section b of the MOA.
Further, the parties executed the Addendum No.1 to MOA dated 8
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December 2011, in which the parties confirmed that W would pay M a
Purchase Price of US$14,000,000.

7.As previously mentioned, the following oral agreements were
allegedly made between Mr. E on behalf of the Respondent and Mr. S
on behalf of the Claimant from 2011 to 2017, which have been
asserted by the Claimant but denied by the Respondent.

()In or around December 2011, an agreement whereby the
Respondent “fully guaranteed” W’s obligation to pay the price of
USD14 million for the purchase of the Vessel under the MOA. That
price was due to be paid by 1 December 2012.

(2)In 2012, and pursuant to a request from the Respondent, an
agreement whereby the due date for payment was extended from 1
December 2012. In return for M’s agreement to extend the due date
for payment, it was agreed that late payment interest of 10% would be
paid.

(3)In 2017, in view of continued non-payment by the Respondent
and/or W and the Ng Family facing financial difficulties, an agreement
whereby the Respondent agreed to (a) indemnify M, its successors
and assigns, on first written demand, against all losses caused partly
or wholly by Wiludi failing, refusing or being unable to pay the MOA
USD 14,000,000 Purchase Price, (b) pay M annual compound
interest of 10% on the USD 14,000,000 from the original due date in
2012 until payment in full, and (c) execute a formal fully enforceable

deed of guarantee, upon first demand.
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(4)Between 2012 and 2017, an arbitration agreement was also
agreed orally to the effect that should any dispute arise between M
and the Respondent in respect of the Alleged Arrangements, such
dispute would be resolved by arbitration in Shanghai.

8.In 2016, the E family faced with financial challenges such that on 30
June 2016, certain entities within the P Group, including the
Respondent’s direct parent company, C Peru, filed for voluntary relief
under Chapter 11 of Title 11 of the US Bankruptcy Code before the
United States Bankruptcy Court for the Southern District of New York.
However, the Respondent is not a debtor in these Chapter 11
Proceedings.

9.In April 2017, the Vessel was arrested in Namibia.

10.0n 12 October 2018, M and other non-parties to this case entered
into the Accession Agreement with the Claimant, through which the
Claimant succeeded to the rights and obligations of M on the basis of
universal succession following the reorganization.

11.0n 30 December 2018, M commenced arbitration proceedings in
London against Wiludi for the payment of the Purchase Price under
the MOA. The arbitration award was rendered on 6 July 2022 and a
Correction to this award was made on 12 September 2022.

12.0n 2 June 2020, the Respondent transferred ownership of W,
which became a subsidiary of S Limited, to another company in the
Respondent’s corporate group, as a result of an internal

reorganization.
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13.0n 2 March 2021, the creditors of C Peru entered into a
Restructuring Support Agreement, which provided that once
concluded, the Respondent’s creditors would take new debt and
equity in the Respondent.

14.0n 15 March 2021, the Claimant’s Representative Mr. S, assisted
by his lawyers, sent a letter (15 March Letter) to Mr. E, which
described and reiterated the background of the purchase of the
Vessel under the MOA, the breaches of MOA by W, and the 2011
Guarantee and 2017 Indemnity between Seller and Respondent. This
letter also asked Mr. E to confirm that disputes arising out of the
Guarantee and Indemnity Arrangements described therein shall be
submitted to CMAC for arbitration by stating “Shanghai arbitration for
dispute resolution...therefore that any disputes between M and the
Respondent arising out of or in relation to the matters described in
this letter, including the guarantees and indemnities given by the
Respondent, would be resolved through the China Maritime
Arbitration Commission, (sic) Sub-Commission (Arbitration Center)
for arbitration in accordance with the CMAC’s arbitration rules
effective at the time of applying for arbitration; and that the respective
award would be final and binding”.

15.0n the same day, Mr. E responded to Mr. S’s letter via email, just
three hours afterwards, confirming the guarantee agreement in 2011,
the indemnity agreements in 2017, and the arbitration agreement

between the Seller and the Respondent.
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16.0n 29 March 2021, the Claimant issued a formal letter to the
Respondent, demanding payment of the USD 14,000,000 Purchase
Price together with USD 16,965,498.15 interest accrued and due
under the 2011 Guarantee and/or 2017 indemnity in relation to the
MOA.

17.0n 15 April 2021, the Claimant sent to the Respondent a final
notice to pay the amounts due under the 2011 Guarantee and/or 2017
indemnity, otherwise a lawsuit would be brought against the
Respondent.

18.0n 2 June 2021, F Limited, C Peru and their affiliates, including
the Respondent as well as certain creditors of Respondent entered
into a Global Settlement Agreement, under which Mr. E was listed as
one of the “Directors/General Managers” of the Respondent pursuant
to Exhibit Ill of this agreement.

19.0n 29 June 2021, Mr. E resigned from the position of general
manager of the Respondent.

20.0n 30 June 2021, Mr. P, another General Manager of the
Respondent replied to the Claimant, denying liability to the Claimant.
21.0n 16 August 2021, the Claimant commenced the present CMAC
arbitration proceedings against the Respondent.

22.0n 6 July 2022, the learned London arbitrators concluded that the
MOA was not a sham agreement, and ordered W to pay the sum of
USD14,000,000 to the Claimant forthwith, together an interest of

4.5% per annum, compounded at three-monthly interval.
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23.In the Claimant’s Request for Arbitration dated 16 August 2021, its
Clarification of its Requests for Relief dated 18 August 2021, and in its
Application to Amend the Request for Relief dated 21 October 2022,
the Claimant sought the following relief:

(1)an order that the Respondent pay the sale price of the m.v. Rto the
Claimant in the amount of USD 14,000,000, alternatively damages;
(2)an order that the Respondent pay the agreed late payment interest
compounded at an annual 10% rate of the sale price of the Vessel to
the Claimant from 1 December 2012 until actual payment in full;
(3)an order that the Respondent pay the Claimant’s costs of the
London Arbitration and bear the Claimant’s legal costs and the
arbitration fees, including the fees of CMAC, arbitrators’ fees, experts’
fees (if any), direct costs and all other costs, fees and expenses of
any kind as well as the interest on the costs afore specified at such
rate and for such period as the arbitral tribunal may determine in the

arbitral award.

lll. The Issues in Dispute and Legal Analysis by the
Majority of the Tribunal (XFEHUE R RMRELSIL)

24 .Based on the summary of the case above, the Tribunal notes that
the parties mainly dispute on the following issues:

(1)Whether the Alleged Arrangements existed? Or whether the
Claimant failed to prove its existence?

(2)Whether Mr. E has the actual authority to enter into the Alleged
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Arrangements on behalf of the Respondent? Whether the Alleged
Arrangements are invalid under English law?

(3)Whether CMAC has the jurisdiction?

A. Whether the Alleged Arrangements existed? Or whether the
Claimant failed to prove its existence?

25.The Tribunal notes that, before proceeding with any analysis of the
evidence in the present case, it is also necessary to address the
allocation of burden of proof and standard of proof. On the first point,
it is not disputed that, pursuant to Article 45 of the CMAC Arbitration
Rules, the Claimant bears the burden of proving the existence of the
Alleged Arrangements between Mr. E and Mr. S. On the second point,
the CMAC Arbitration Rules are silent on the standard of proof to be
applied. According to common practice in international commercial
arbitration and the submission of both Parties, it is the Tribunal’s view
that the required standard of proof is that of the balance of
probabilities, i.e., what is more likely than not.

26.t was common ground that there was no external
contemporaneous evidence of the alleged telecons between Mr. S
and Mr. E during which the agreements were concluded. It was
necessary to determine whether the evidence adduced by the
Claimant was sufficient to establish a prima facie case so the burden
of proof shifted to the Respondent who denied the existence of the
Alleged Arrangements.

27.The Respondent relies on the fact that Mr. S admitted in the
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hearing that the terms of the 15 March Letter were drafted and “made
up” with the assistance of the lawyers, so that these terms were never
originally agreed during the alleged telephone conversations between
Mr. S and Mr. E in 2011 or 2017. The Claimant argued that it had
never suggested that the Alleged Arrangements were agreed
between Mr. S and Mr. E in the precise terms set out in the 15 March
Letter.

28.The Tribunal notes that Mr. S has confirmed in the hearing that the
oral agreement made between Mr. E and him can be summarized as
follows: “I can define this document in five bullet points. The nature of
agreement was, one, in 2011, | received a guarantee. In 2012, | have
extended agreement in return of agreeing to receiving further 10 per
cent. And then in 2017, we agreed on 10 per cent compound interest.
We also agreed on indemnity arrangements and we agreed on
location of arbitration”. Based on the submissions of the Parties, it
involves the issue of whether the 15 March Letter “made up” matters
that had never been agreed.

29.0n this issue, firstly, there was no dispute that the letter was later
prepared by the lawyers, and the Tribunal did note that Mr. S, during
cross examination, confirmed that the legal terms used in the 15
March Letter were “made up” by his lawyer. The Tribunal however
thinks it reasonable for two businessmen with no professional legal
background to seek assistance of a lawyer using legal terms to reflect

what had been discussed and agreed orally. It is one thing that if a
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“recapitulation message” generally reflects contents of earlier oral
agreements, and it is another thing if it becomes a completely new
agreement.

30.The Tribunal is of the views that while some legal terms (which
may seldomly be used in telephone conversation) were “added” when
one party seeks to recap the oral agreement, it does not necessarily
mean it differs materially with the oral agreement itself. It assists an
oral agreement to be converted into a more explicit/concise legal
document. Such recapitulation message though slightly different from
the oral conversion word for word, it may be evidence of the
agreement instead of the agreement itself, unless sufficient evidence
proves otherwise. The Tribunal notes the words of “on first demand”
in the Claimant’s Request for Arbitration and in Mr. S’s witness
statement, but, at the hearing Mr. S just said that he “received a
guarantee”, while the 15 March Letter described it as “on first
demand” guarantee. It is possible that Mr. S simply did not
understand the differences between the two, and/or he did, but at the
hearing, he meant “on first demand” guarantee when he said
“‘guarantee” only. However, since Respondent is neither a bank nor
an insurance company, it seems unlikely that the words “on first
demand” was actually agreed between Mr. E and Mr. S even though
the 15 March Letter was confirmed by Mr. E. It was also mentioned in
the 15 March Letter that Mr. E only proposed Shanghai arbitration for

dispute resolution which he agreed orally, but apparently with help of
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his lawyer, he said to Mr. E that “Shanghai arbitration” was
understood as CMAC arbitration, which was then confirmed by Mr. E.
31.The Claimant has produced a prima facie case in support of
existence of the Alleged Arrangements, and in any event, the 15
March Letter shows that only two persons privy to it all confirmed the
contents of their oral agreements to be accurate. Unless there is
evidence to suggest otherwise, or the Tribunal would nevertheless
find it implausible, the Respondent is then under the onus of proving
that it did not exist, or it was indeed “made up” by Mr. E and Mr. S.
However, on hearing evidence of the Respondent, the Tribunal has
not seen any convincing evidence from the Respondent to the
contrary. Nor has the Tribunal found material dishonesty of them.
32.1t is odd or unusual for two parties in shipping industry to negotiate
and conclude orally a contract involving over USD 14 million by
telecon without any contemporaneous correspondences. However,
the Tribunal appreciates that this case is quite different from any deal
in ordinary course of business.

33.In the London Arbitration Award, it was further found by the
learned arbitrators that “collaborating partners”, Messrs. E and S,
“made an agreement which they intended to be a valid agreement
even if they anticipated that, in good time, the debt created by it would
be ‘sorted out’ rather than paid in cash”. The Tribunal finds it equally
possible for Mr. E to have agreed with Mr. S on the Alleged

Arrangements orally first, particularly because such agreements
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would not be triggered at all when the debt under MOA was “sorted
out”. While it is also possible that the move was simply an act for Mr.
E to help Mr. S to extract funds from the Respondent before he was
expelled, the Respondent has the onus of proof but failed to provide
sufficient evidence to support its argument. Consequently, on balance
of probability, the Tribunal by a majority, after considering all the
evidence given by Mr. S at the hearing, is inclined to accept the
Claimant’s submission in that the 15 March Letter echoes the “5 bullet
points” raised by Mr. S, and with detailed analysis above, the Tribunal
does not find material inconsistencies in the 15 March Letter and Mr.
S’s evidence, the conclusion by the Respondent that the agreement
did not exist is rejected.

34.The Respondent submits that the Claimant fails to reliably and
sufficiently proving the existence of the Alleged Arrangements, which
has been further elaborated by the Respondent into the following
points and carefully considered by the Tribunal.

34.1Firstly, the Respondent argues that there is no contemporaneous
evidence to substantiate the Alleged Arrangements, as no records of
such agreements appear in the financial statements of either M or the
Respondent, nor is there any suggestion that other employees within
the Respondent were made aware of the transactions in question.
34.2However, the Tribunal is reluctant to jump to a conclusion merely
due to lack of contemporaneous evidence for reasons as set out

above. Therefore, the Tribunal decided to look at all evidence from
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the Claimant before it makes any conclusion.

34.3Secondly, it is also argued whether oral agreement is sufficient or
whether it must be in writing? The factual background that the
Tribunal must consider is that, as explained by the Claimant, there is
no mandatory requirement for written agreements in the course of
their business dealings with Mr. E. Their practice of conducting
business orally has spanned over 15 years since 1996 when they first
met. Moreover, on hearing from both sides, the Tribunal is inclined to
agree that under English law, it is not a mandatory requirement for a
guarantee or indemnity to be reached in writing, and in any event, if
an oral agreement is later confirmed or evidenced by email exchange
between the parties, that should satisfy the “in writing” requirement.
As regards the arbitration agreement, since the arbitration agreement
is governed by Chinese law, it is clear that an arbitration agreement
should be in writing, however, it suffices where it is originally agreed
orally, but later confirmed by way of email or any other form of
electronic transmission which can be reproduced in writing, the
requirement is satisfied.

34.4In addition, as to the absence of the 2011 Guarantee and the
2017 Indemnity in the financial statements, the Tribunal notes that,
Mr. B has confirmed during his cross-examination that “if in the
consolidated accounts you’ve identified an account payable, you
don’t need to identify a guarantee of that account payable as well”

Therefore, considering that as a matter of accounting that where the
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M accounts have identified an “account receivable” in respect of a
debt, it is not necessary to further identify a guarantee in respect of
the same account receivable.

34.5Furthermore, regarding the fact that no one other than Mr. E
himself within the Respondent is aware of the Alleged Arrangements,
the Tribunal observes that Mr. E serves as the legal representative
and Class A Attorney of the Respondent. As will be discussed below,
this position confers upon Mr. E the authority to conclude agreements
on behalf of the Respondent in the present case, without the
necessity of consulting with any other officers within the Respondent.
34.6Secondly, the Respondent also raises the issue of
rational/reasonableness when the Claimant's account of the
circumstances and terms of the 2017 Indemnity are wholly
implausible. On this issue, the Tribunal also finds it weird that in
allowing W to delay payment under MOA indefinitely, yet Mr. E agreed
to bind the Respondent to indemnify the Claimant against any losses
for failure to pay the debt already due and to pay compound interest
rate of 10% per annum.

34.7Thirdly the Respondent submits that the Alleged Arrangements
are implausible because the debt under the MOA was never expected
or intended to be paid. However, although the London Arbitration
Award does not bind upon this Tribunal or the Respondent, the
Tribunal will respect the findings of the London Arbitration Tribunal

unless there is convincing evidence to the contrary or otherwise
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persuading the Tribunal not to follow. While the London Arbitration
recognized that “in good time”, the debt would be sorted out by way of
intra-group settlement or assignment instead of cash payment, it
denied that the MOA was a sham and still concluded that the MOA
debt was a real debt where both Parties did intend to create legal
relations, which were also treated in the accounting records and
financial statements as a debt owed to a ‘third party’. The Tribunal
hereby confirms that the Respondent’s “sham” arguments must fail.
34.8Fourthly, the Respondent submits that the Chapter 11
Proceedings provide important context for the invention of the Alleged
Arrangements. However, the Respondent fails to provide any
substantial evidence to support its argument that Mr. E and Mr. S
acted in bad faith at the material time. The majority of the Tribunal is
not convinced, on balance of probabilities, that the Alleged
Arrangements never existed.

34.9Fifthly, the Respondent questioned Mr. E's confirmation of the
length, detail, and clarity of the terms in the 15 March Letter within a
relatively short period. The Respondent suggests that the brevity of
time could only indicate that the exchange of emails are fabrications
of arrangements which were not in fact concluded. Mr. S had
explained in the cross-examination that he personally called Mr. E two
or three days before sending the email and told Mr. E that he would
expect this email from Mr. E.

35.In conclusion, on balance of probabilities, it is the Tribunal’s
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decision to accept that, as submitted by the Claimant who has firstly
produced prima facie evidence to prove the existence of the Alleged
Arrangements, and in absence of persuasive contrary evidence, the
Tribunal (by a majority) finds and decides that the Alleged
Arrangements existed.

B.Whether Mr. E has the actual authority to enter into the Alleged
Arrangements on behalf of the Respondent?

36.1t is essential to note that both Parties have consented to the
application of Peruvian law on the issue of Mr. E’s authority, which is
in conformity with the Law of the People’s Republic of China on the
Choice of Law for Foreign-related Civil Relationships.

37.There is no dispute that the Respondent was incorporated in Peru
on 16 March 2006, by means of a Certificate of Incorporation(COl)
which contained the Respondent’s Bylaws and was registered in the
Peruvian public registry. Within this publicly available Bylaws and
COl, it shows that Mr. E was appointed as the Respondent’s general
manager as such, he had the powers set out in Article 30 of the
Bylaws, as well as those detailed in the Additional Clause of the COI.
On or about 20 June 2006, by way of the 2006 Resolution under
which Mr. E was appointed as a Class A Attorney-in-Fact, capable of
exercising the powers in the new framework of POAs, which replaced
the powers above in the Additional Clause.

2006 Resolution

38.First of all, after hearing from both sides, the general views of the
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Tribunal towards the 2006 Resolution (or Bylaws) are that these were
required by Peruvian law for any incorporated company to publicize
the powers of attorneys. The general requirements of such POAs
should be specific and express, and no evidence was given as to
whether the 2006 Resolution itself was unlawful in respect of the
POAs. With those in mind, the Tribunal is of the views that proper
construction of the 2006 Resolution (or the like) must be that it is
publicized according to Peruvian law in an aim to tell the potential
counterparty at large what authorities a general manager (including
particularly different class of managers) has rather than what he does
not (because the manager would be unauthorized if it is not specific
and expressly in the POAs). The logic behind it is that a publicized
bylaws of BOD resolution is to encourage parties to be sure, rather
than suspicious of the authorities that a manager may have, and
hence in an aim to promote economic and trade rather than the other
way around. Where a counterparty is not sure, it could seek
clarification, but if it chooses to rely on the bylaws or BOD resolutions
publicized, the Company who wish to challenge the authorities as
listed in the bylaws or BOD resolutions shall have a heavier burden to
prove why the authority does not cover the act of the manager. The
company bylaws or articles of association will usually list the scope of
business where it is subject to agreement among the BOD or
shareholder’s meeting. The whole purpose of this list of POAs is to

facilitate the business transactions and to reduce the cost thereof.
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Where the general manager is empowered, there is no need of
agreement.

39.Secondly, where a contract or agreement is governed by a foreign
law, it is sufficient to find what authorities that a manager has under
Peruvian law, but it is irrelevant if there is any other requirement of a
contract or agreement under Peruvian law.

40.The Claimant relied on Articles 6, 11, 19 and 27 of the 2006
Resolution and submits that Mr. E was vested with the authority to
enter into the Alleged Arrangements:

In Article 11 of the 2006 Resolution, the power vested in Mr. E to
conclude or amend or renew or terminate the agreements which will
include “11. Simple surety agreements and joint and several surety
agreements”

In Article 19 of the 2006 Resolution, it includes “19. Grant personal
guarantee backing the obligation of the Corporation”.

In Article 27 of the 2006 Resolution, it includes “27. Any other typical
or atypical contract or agreement, whether nominate or innominate,
which, in his sole discretion, is necessary or convenient for the
purpose of the Corporation”.

In Article 6 of the 2006 Resolution, it includes “6. Arbitration
Agreement for any contract to which the corporation is, or will be, a
party”.

The Respondent contends that none of the provisions in the 2006

Resolution granted any power to Mr. E to conclude the Alleged
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Arrangements. Based on the parties’ submissions, the dispute
therefore is whether the POAs under the 2006 Resolution are express
and specific.

41.The Tribunal is of the view that the relevant provisions of POAs
under the 2006 Resolution are express and specific enough. To the
mind of the Tribunal, the requirement of “express and specific” refers
to the type of such contract/agreement and no more “express and
specific” are needed which cannot be decided based on the wording
of the POA itself.

42.In further discussion of the 2006 Resolution, the Respondent
contended that Article 11 does not apply to the 2017 Indemnity, nor
does it apply to any “on demand guarantee”. There was also a dispute
between the Parties over the terms of guarantee, surety or fianza in
Spanish.

43.The Claimant submits that the Alleged Arrangements are forms of
surety agreement and therefore fall within the scope of this power.
The term “fianza” is simply Spanish for the concept of suretyship. It is
irrelevant as to whether the Peruvian law requires suretyships to be in
writing. The Peruvian law is only relevant to determine what Article 11
authorizes Mr. E.

44 The Tribunal is not convinced that “fianzas” will be limited to those
under the Peruvian law. On the contrary, Article 1868ff of the Civil
Code of Peru clearly defines the meaning of “fianzas” and it does not

distinguish the characteristics of “fianzas” with that of the surety under
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the English law, and it does not exclude its application to it. Therefore,
it is sufficient for the Tribunal to determine whether Article 11 shall
apply to any guarantee and surety which may be subject to a foreign
law. It is irrelevant whether the Peruvian law may or may not have
different requirements on the forms or requirements before a valid
flanza can be concluded under the Peruvian law. Given the analysis
above, the Tribunal thinks the Article 11 does empower Mr. E to
conclude the 2011 Guarantee. As regards the 2017 Indemnity, it will
be discussed later.

45.As for the authority to enter into the Arbitration Agreement, the
Claimant submits that Article 6 of the Section Il of the 2006 Resolution
empowered Mr. E to execute “[a]rbitration Agreement for any contract to
which the corporation is, or will be, a party”. The Tribunal finds that the text
of Article 6 is clear, and it empowered Mr. E to enter into the Arbitration
Agreement on behalf of the Respondent.

46.The Tribunal has noted that Article 27 firstly deals with the power in
respect of typical or atypical (or nominate or innominate) contract or
agreement and it appears that both Parties have no issues over whether
the 2017 Indemnity falls within this category of contract or agreement. The
only dispute is whether it empowers a general manager with the power
that he, at his sole discretion, deems necessary or convenient. The
Peruvian law emphasize that powers of attorney must be confined to a
certain scope. In satisfying such requirement, there have been a list of

specific types of contracts or agreements that a manager is empowered to
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enter into with a counterparty. Article 27 should be understood as a
catch-all provision. So, any contract or agreement, “typical or atypical,
nominate or innominate” which does not fall into the previously provided
category, may fall into this category, provided that the manager at his sole
discretion deems it necessary or convenient. The Tribunal accepts the
Respondent’s submission that the power under this article is not an
unfettered or limitless power. However, the test for “necessary or
convenient” should be applied objectively (not subjectively) in the eyes of
the counter party who may rely on the 2006 Resolution. The objective test
includes the consideration of object of the company, nature of the
contract/agreement, ordinary course of company’s business as well as
customs of the manager.

47.The Tribunal will now turn to discuss whether Article 27 of the 2006
Resolution would authorize Mr. E to enter into the 2017 Indemnity, which
includes two parts, i.e. (a) the alleged agreement to indemnify any losses
that Claimant may suffer; and (b) the alleged agreement to pay interest
compounded at an annual rate of 10%. The Tribunal firstly concludes that
the alleged agreement to indemnify the Claimant against any losses in this
matter mean indemnify for any cost of Claimant in pursuing the claim
against W under MOA, and the alleged compound interest means the
interest to be accrued on the Purchase Price of the Vessel under MOA due
and payable about 6 years ago. The Tribunal finds it difficult to understand
why such agreement is necessary and convenient, and is done for the

interest of the company when the principal debt was already overdue for
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about 6 years. Nor was the Tribunal persuaded that in absence of the
2017 Indemnity, the Respondent’s short-term financial stability would not
be properly preserved. In particular, 10% compound interest per annum is
extremely high among two entities in ordinary course of business, let
alone the Parties which were closely associated. So, on the contrary, it
would be unnecessary for Mr. E to rely on Article 27 of the 2006 Resolution
to agree on 10% compound interest per annum. Similarly, when two
closely associated companies were prepared to wait for the Purchase
Price to be “sorted out” one way or another for 6 years, there must have
been reasons why, all of a sudden, Mr. S and Mr. E agreed in 2017 that the
Respondent would indemnify M against any cost in pursuing claim for
Purchase Price, and unless evidence is produced, the Tribunal finds it
hard to accept the 2017 Indemnity meets the “necessity and convenience”
test. Consequently, the Tribunal decides that Mr. E was not authorized to
agree with Mr. S on 2017 Indemnity.

48.In the second place, except the 2006 Resolution, the Claimant also
submits that the Peruvian law authorized Mr. E to undertake the 2011
Guarantee and 2017 Indemnity, including Article 14 of the General Law of
Companies(hereinafter referred to as the “GLC”) and Article 188 of the
GLC.

49.As for Article 14 of the GLC, it is not disputed that by the way of the
Legislative Decree 1332, which entered into force on 7 January 2017, fifth
and sixth paragraphs were added to Article 14 which provided that

“Likewise, by sole virtue of their appointment and unless otherwise stated,
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the general manager possesses all the powers of representation before
natural persons and/or private legal persons ...Likewise, they have
powers to dispose of and create liens on the company’s assets and rights,
as well as to enter into any type of civil, banking, commercial and/or
corporate agreement provided for in the applicable laws”, and it is also not
disputed that by the way of the Supreme Court Decree 6, it is provided that
the fifth and sixth paragraphs of Article 14 only apply to companies which
were incorporated, or which modified their bylaws in relation to the
management of the company, after the Legislative Decree 1332 entered
into force on 7 January 2017.

50.Indeed, as the Claimant suggested, if the Legislative Decree 1332 is
applicable in the present case, it would empower Mr. E to act on behalf of
the Respondent to enter into any type of agreement. The question is
whether the Supreme Court Decree 6 that sets limitation to the application
of the Legislative Decree 1332 is valid or not. The Tribunal accepts the
Respondent’s submission that the Supreme Court Decree 6 is valid, and
the Legislative Decree 1332 shall apply only to companies which were
incorporated, or which modified their bylaws in relation to the
management of the company, after 7 January 2017. Consequently, the
Tribunal concludes that Article 14 of the GLC does not apply to any acts in
respect of guarantee or indemnity.

51.As for Article 188 of the GLC, the Tribunal notes that this article has set
a very clear pre-condition for its application by stating that “The powers of

attorney of the manager shall be set forth in the bylaws, when appointed
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or in a subsequent act. Except when otherwise provided in the bylaws or
in an express agreement of the shareholders or the board of directors, the
general manager is presumed to have the following powers of attorney’.
Therefore, it is the Tribunal’s view that the article will apply only if there are
no different provisions in the bylaws or in the agreement of shareholders
or the board of directors in respect of the power of the attorney. In the
present case, it is not disputed that the Respondent has made a clear
power of attorney by the Bylaws of the Respondent and the 2006
Resolution. Therefore, this article is not applicable in the present case.
52.The Respondent finally argues on the issue whether Mr. E abused his
power and hence the Alleged Arrangements are invalid and unenforceable
even if it was found that Mr. E was acting within the limits of his powers.
53.The Claimant argues that the allegation of abuse of power is premised
on his apparently “knowingly and fraudulently purporting to recognize
false agreement, including a substantial and uncommercial provision for
compound interest ... so as to benefit Mr. S and himself (to the substantial
detriment of the Respondent) under the Peruvian law.” However, the
Peruvian law position is irrelevant as to whether the Respondent is bound
by the Alleged Arrangements. This is a matter of English law.

54.The Tribunal accepts that whether Mr. E has abused his power is
indeed a matter of English law, and therefore, the Peruvian law is
irrelevant.

C.Whether the Alleged Arrangements are invalid under English law?

55.The only legal issue between the Parties is whether the Alleged
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Arrangements are nevertheless invalid for want of certainty or fall foul of s.
4 of the English Statute of Fraud.

56.The Respondent argues that in the present case, where the Alleged
Arrangements were later said to be a “guarantee” or “full guarantee”, and
for unspecified “indemnity arrangements”, they are plainly too uncertain to
be valid as a matter of English Law.

57.The Claimant concluded that all that a guarantee needs to provide for
in order to be certain is simply that the guarantor agrees to guarantee the
principal’s obligation to creditor under an agreement that has been
entered into or is envisaged.

58.The Tribunal accepts the Claimant’s argument that it is sufficient for a
guarantee to undertake to pay the debt, which is either fixed, or is
expressly envisaged (i.e., which can be determined later). Indeed, where
an letter of undertaking(hereafter referred as “LOU") is provided for the
shipowner to avoid the arrest of a vessel, it is quite often that the guarantor
agrees to pay in the LOU whatever amount that is later adjudicated by the
court (or by arbitration) or by agreement between the principal and the
creditor (though more often than not, there will be a cap for the maximum
liability under the LOU).

59.Both Parties also argued in their opening submissions on the issue of
English Statute of Fraud. The Respondent suggested that the Claimant’s
case cannot be that the 2011 Guarantee was agreed in 2011 in materially
different terms than the terms contained in the 15 March Letter because in

those circumstances, the 2011 Guarantee would fall foul of s. 4 of the
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English Statute of Frauds.

60.The Claimant concludes that the English Statute of Fraud does not
form part of the English substantive law of obligations that governs the
parties’ contractual relationship. As the current arbitration procedure is
governed by Chinese law, the English Statute of Fraud has no scope of
application in the present case. The Tribunal accepts Claimant’'s
submission and decides that the English Statute of Fraud is irrelevant in
the present case.

D.Whether CMAC has the jurisdiction?

61.Regarding the Tribunal's jurisdiction over the present case, the
Tribunal has issued the Decision on Jurisdiction on 10 June 2022 and held
that the Tribunal has prima facie jurisdiction over the present case in line
with Article 4, Article 16, Article 18 and Article 19 of the PRC Arbitration
Law, Article 5.4, Article 6.1 and Article 6.3 of the CMAC Arbitration Rules.
62.During the proceedings of the present case, as illustrated above, in
absence of evidence to the contrary, the Tribunal recognizes the existence
of the arbitration agreement, and Mr. E’s authority to conclude the Alleged
Arrangements except the 2017 Indemnity. Second, the Tribunal notes that
the Respondent has alleged that even if the arbitration agreement existed,
it is not valid because it does not meet the requirement of written form. The
Tribunal notes that 15 March Letter also indicated that “Shanghai
arbitration for dispute resolution” was originally “requested” by Mr. E and
agreed to by Mr. S during the alleged oral telecon in 2011, but Mr. S then

clearly expressed his understanding of such agreement which actually
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refers to arbitration before China Maritime Arbitration Commission,
Sub-Commission (Arbitration Centre). This was then expressly confirmed
by Mr. E on behalf of Respondent. It can only be understood as arbitration
before CMAC Shanghai Sub-commission though there are other
arbitration institutes in Shanghai. The Tribunal notes that the Chinese law
does not prohibit an oral agreement (concluded as such) from being
rectified, supplemented or otherwise evidenced later in written form, by
which a specific arbitration commission is specified. The Tribunal is
satisfied that, in any event, Mr. E and Mr. S reached a supplementary
arbitration agreement in writing which designated CMAC as the arbitration
commission. Therefore, the Tribunal (by a majority) holds that CMAC has

jurisdiction over the present case.
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